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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

In the Matter of;

Determination of Rates and Terms for
Preexisting Subscription Services and
Satellite Digital Audio Radio Services

Docket No. 2011-1
CRB PSS/Satellite II

INTRODUCTORY MEMORANDUM TO THK
WRITTEN REBUTTAL CASE OF SOUNDKXCHANGE INC.

SoundExchange, Inc. ("SoundExchange"), through its undersigned counsel, respectfully

submits this Introductory Memorandum to its written rebuttal case in accordance with 37 C.F.R.

$ 351 4. This Memorandum describes the contents of SoundExchange's written rebuttal case

and briefly summarizes the testimony of its witnesses.

CONTENTS OF SOUNDKXCHANGK'S WRITTEN DIRECT CASK

Volume 1 contains: (A) this Introductory Memorandum; (B) SoundExchange's Revised

Proposed Rates and Terms; (C) an index of SoundExchange's witness testimony; (D) an index of

SoundExchange's exhibits; and (E) a certificate of service.

Volume 2 contains the written rebuttal testimony of SoundExchange's nine witnesses.

Volumes 3 and 4 contain SoundExchange's rebuttal exhibits.

Voluine 5 contains designated testimony from the SDARS I Proceeding (Docket No.

2006-1 CRB-DSTRA) that SoundExchange is submitting in this proceeding. SoundExchange is

designating testimony from the following witnesses from SEES 5 Bruce Elbert (rebuttal);

Charles Ciongoli (rebuttal); Mark Eisenberg (direct and rebuttal); and Lawrence Kenswil



(direct). To the extent a sponsoring witness is needed to move this designated testimony into

evidence, Dr. George Ford will sponsor this testimony.

Pursuant to 37 C.F.R. $ 350.4(a), $ 351 4(a), and the Court's Order of August 17, 2011,

SoundExchange is filing an original, five copies, and an electronic copy of the materials in

Volumes 1, 2, 3, 4, and 5.

The written testimony of several of SoundExchange's witnesses contains information that

SoundExchange has marked as Restricted, as that term is defined in Section 2 of the Protective

Order entered by this Court on November 16, 2011. SoundExchange is filing a motion for

application of the Protective Order to the portions of the testimony it has marked as Restricted.

In connection with that motion, SoundExchange is filing a Declaration and Rule 11 Certification

of Eared Freedman and a redaction log identifying the page number, and where appropriate the

line number, of each proposed redaction and briefly describing the nature of the Protected

Material proposed to be redacted.

As set forth in its motion for application of the Protective Order, SoundExchange

requests that, in the event the Court declines to apply the Protective Order to any portion of the

information that SoundExchange has marked Restricted, the Court provide SoundExchange the

opportunity to withdraw the information from its written direct case, or replace it with publicly

available information, before the materials are made publicly available.

SUMMARY OF SOUNDEXCHANGE'S WRITTEN RKBUTTAI CASE

A. Revised Proposed Rates and Terms

SoundExchange's rate proposal is mostly unchanged. The proposed royalty rates for

both the SDARS and the PSS set forth in SoundExchange's Revised Proposed Rates and Terms

are the same as proposed in SoundExchange's original rate proposal. SoundExchange's proposal



has been revised in two ways. First, SoundExchange has proposed a revision to address the fact

that Sirius XM has executed a number of direct licenses with independent record labels, whose

sound recordings Sirius XM intends to use (or a/ready uses) on its SDARS service.

SoundExchange has proposed four alternative methods for calculating a reduction in Sirius XM's

statutory royalty payments to the extent that it relies on direct licenses. Second, SoundExchange

is proposing a revision to paragraph (3)(iv)(C) of the proposed definition of gross revenues to

clarify that all revenues associated with separately-licensed services provided on a standalone

basis may be excluded from the SDARS gross revenues calculation.

8. Witness Testimony

SoundExchange's written rebuttal case includes the written testimony of the following

six expert and three fact witnesses.

1. Expert Witnesses

Janusz A. Ordover, Ph.D., is a Professor of Economics and former Director of the

Masters in Economics Program at New York University. Prof, Ordover's testimony rebuts the

testimony of Sirius XM's expert economist, Prof. Roger Noll. First, Prof. Ordover testifies that

Prof. Noll's reliance on a small number of direct licenses executed by Sirius XM with small

independent record labels as the benchmark for establishing the statutory royalty rate is severely

flawed, Second, Prof. Ordover testifies that the basis for Dr. Noll's reliance on non-interactive

services as a benchmark is faulty, and that the implementation of Dr Noll's non-interactive

services benchmark suffers from additional defects. Prof. Ordover concludes that neither of the

benchmark approaches put forward by Dr. Noll represents an economically reasonable basis on

which to determine the licensing rates Sirius XM should pay for access to sound recording

performance rights for its satellite radio service.



Thomas Z. Lvs, Ph.D., is the Eric L. Kohler Chair in Accounting and Professor of

Accounting and Information Management at the Kellogg School of Management, Northwestern

University. His testimony rebuts the testimony of Sirius XM's fact and expert witnesses,

including Mr. Frear, Mr. Karmazin, and Mr. Stowell, related to Sirius XM's claims that any

increase in the royalty rate will significantly increase the likelihood that Sirius XM's business

will be disrupted. Dr. Lys concludes that SoundExchange's proposed royalty rate schedule of 12

percent for 2013, 14 percent for 2014, 16 percent for 2015, 18 percent for 2016, and 20 percent

for 2017 applied to Sirius XM's revenue would not be disruptive to Sirius XM's business. Dr.

Lys demonstrates that Sirius XM's own internal forecasts and analyst projections plainly show

that the company can easily afford to pay the royalty rate proposed by SoundExchange.

Moreover, he concludes that Sirius XM's attempts to portray those projections as unduly

optimistic are flawed. Furthermore, Dr. Lys explains that Sirius XM has been able to pass

through prior royalty rate increases to its subscribers and has the intent and ability to do so in the

future, by way of either price increases or the U.S. Music Royalty Fee, further lowering any

possibility of disruption. Finally, Dr. Lys concludes that from an accounting and auditing

perspective, Sirius XM's proposed revenue definition is deficient and should be rejected. Dr. Lys

also shows that Dr. Noll's analysis of Sirius XM's "unique costs of delivery" is unreliable.

David Pearlman is the President of Pearlman Advisors, LLC, a consulting firm. He has

extensive experience in the radio business. His testimony rebuts many of the opinions and

prognostications of Sirius XM's witnesses related to the competitive effect of Internet Radio on

Sirius XM, particularly concerning the market for listeners in the car. He explains that any

claims that Internet Radio is "life-threatening" to Satellite Radio are simply incorrect, noting that

Sirius XM has prospered as Internet Radio has grown, and opining that it will continue to



prosper going forward. He points to several reasons for Sirius XM's success, including that it is

an extremely pro6table company without having a majority (or anything close to a majority) of

the market for audio entertainment, that Internet Radio services are not a good substitute for the

commercial-free channels that Sirius XM offers, and that Sirius XM enjoys an unmatched OEM

distribution system for its product. With respect to the upcoming rate period, he strongly

disputes that Sirius XM's growth and profitability is seriously threatened by Internet Radio.

Among other reasons, Sirius XM has a lead in automobile installations that is all but

insurmountable over the next five years, and by 2018 there will be a 100 million cars with Sirius

XM installed. In addition, Internet Radio is limited by the cellular network on which it runs, and

36 technology is not well-suited for mass streaming of audio content. Moreover, Internet Radio

services require consumers to pay for a data plan with their cellular phone company. And

cellular phone companies are jettisoning their unlimited data plan options, precisely because

high-data volume applications like Internet Radio are uneconomical for the cellular companies.

For all these reasons, Mr. Pearlman concludes that from now through 2017, Sirius XM has a

distribution and programming advantage that will allow the company to continue to grow its

revenue and profits.

George S. Ford, Ph.D., is the President of Applied Economic Studies, a private consulting

6rm specializing in economic and. econometric analysis. He is also the Chief Economist of the

Phoenix Center for Advanced Legal 4, Economic Policy Studies and an Adjunct Professor at

Samford University in Birmingham, Alabama. His written rebuttal testimony responds to Music

Choice's direct case and proposed rate. He identifies several flaws in Music Choice's testimony

and rate proposal, including the following. First, Music Choice is a heavy user of sound

recordings, as reflected in the amount of time that cable subscribers spend listening to the



company's music channels. The intensity of usage must be taken into account in establishing the

appropriate royalty rate, and Dr. Crawford failed to do so. Second, Dr. Crawford's analysis rests

on a benchmark — the royalty rate paid by Music Choice for the performance of musical works—

that has been repeatedly rejected by this Court as an appropriate benchmark for setting sound

recording performance royalties under statutory licenses. Third, Dr. Crawford's application of

the Nash Bargaining Solution to the question of the appropriate royalty rate for the PSS rests on

a faulty premise regarding the promotional effect of Music Choice on the sale of sound

recordings and the resulting impact of that purported effect on the owners of sound recordings

and the owners of musical works. Fourth, Dr. Crawford fails to adequately account for the

distorting effect of Music Choice's ownership structure on the revenue that Music Choice

obtains for its services and obscures the actual value of the PSS to end users, the cable

subscribers. Finally, the financial analysis conducted at Dr. Crawford's direction, and that he

claims corroborates the conclusions from the Nash Bargaining Solution, presents a misleading

picture of Music Choice" s financial condition,

Itamar Simonson, Ph.D., is the Sebastian S. Kresge Professor of Marketing at the

Graduate School of Business, Stanford University. The purpose of his testimony is to evaluate

the methodology, results and conclusions reported by Sirius XM's expert survey witness, Dr.

Hauser. He concludes that the Hauser Survey is methodologically flawed in numerous respects

that largely predetermined its findings; as a result, the survey greatly underestimated the value of

music. Dr. Hauser's survey effectively presumed that all features of the satellite radio service,

including music, were equally important. However, Dr, Simonson explains that Sirius XM's own

internal surveys have shown that music is the most important feature of the service. And

although the Hauser Survey severely underestimated the value of music, the survey results



similarly found that music is the most important feature. Dr. Simonson identifies several

methodological flaws that resulted in Dr. Hauser's under-valuing music. Despite those flaws,

Dr. Simonson shows that based on the Hauser Survey results, the value of music range is

between $ 10.37 and $5.75 (before taking into account the Music Royalty Fee and Sirius XM's

recent price increase), and that considering that music is the most important feature for the

majority of Sirius XM subscribers, the value of music for the average Sirius XM subscriber is

much closer to the high end of the range.

Mark Eisenbere is the Co-Founder and Chief Operating Officer of LatticeWorks Media

and a consultant to a variety ofmedia, entertaument, and technology companies, drawing on his

expertise in both digital and traditional media. Mr. Eisenberg, who has years of experience in

the music industry negotiating licensing agreements and substantial knowledge about contractual

arrangements between artists and record labels, analyzes the direct licenses with independent

labels that Sirius XM is relying on in this proceeding. He concludes that the operational and

business challenges facing independent labels, when taken together with favorable royalty

accounting provisions in the underlying label-artist contractual relationship, created unique

incentives for a small number of independent labels to enter into direct licenses with Sirius XM

that have little or nothing to do with the headline rate that was offered in those deals.

2. Fact Witnesses

Jonathan Bender is the Chief Operating Officer of SoundExchange. His rebuttal

testimony describes how SoundExchange's revised rate proposal addresses issues raised by

Sirius XM's direct licensing. Because direct licensing has become a conspicuous issue in this

proceeding, SoundExchange is proposing to make a direct license adjustment to the definition of

revenue in a way that would be fair and transparent. Mr. Bender's testimony discusses the four



alternative approaches for implementing such an adjustment, as set forth in SoundExchange's

revised rate proposal.

Aaron Harrison is Vice President, Business 2 Legal Affairs, Global Digital Business for

UMG Recordings, Inc. ("UMG"). In that role, he negotiates deals with various digital music

services that use UMG's repertoire of sound recordings. His testimony rebuts the testimony of

Sirius XM witnesses Dr. Roger Noll, Mr. Steven Blatter, and Mr. Ron Gertz, as well as Music

Choice witness Dr. Gregory Crawford, concerning the market rate for sound recordings on their

services. Mr. Harrison testifies that the agreements that Dr. Noll has offered as benchmarks for

the SDARS statutory license are outliers in the marketplace for sound recordings, and additional

context is necessary to illustrate how a major record label would understand their financial terms,

As for the direct licenses MRI negotiated on behalf of Sirius XM, UMG would never have

accepted such a low royalty rate, and while certain features of the license may have appealed to a

small segment of the independent record iridustry, those features do not hold the same interest for

UMG, Mr. Harrison also explains why the claims made for the promotional effect of Sirius XM

and Music Choice's programming would not be persuasive in a market negotiation for those

services. Finally, he testifies that Music Choice's proposed musical works benchmark is

inappropriate given the market evidence that sound recordings are worth much more than

musical works.

Michael Powers is the President of Yellow Dog Records, a boutique independent record

label that signed a direct license with Sirius XM. Mr. Powers'estimony describes the reasons

that Yellow Dog Records agreed to a direct license, noting that his decision to sign the direct

license was based in significant part on features of the direct license other than the royalty rate.

Mr, Powers explains why he does not believe that the pro rata royalty rate that Yellow Dog



Records agreed to in the direct license with Sirius XM is an appropriate basis for setting statutory

royalty rates for the vast majority of record labels that have not signed direct licenses,

Respectfully submitted,

C. Colin Rushing (DC Bar 470621)
General Counsel
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crushingQasoundexchange.corn

OfCounsel
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

In the Matter of:

Determination of Rates and Terms for
Preexisting Subscription Services and
Satellite Digital Audio Radio Services

Docket No. 2011-1
CRB PSS/Satellite II

REVISED PROPOSED RATES AND TERMS OF SOUNDEXCHANGE INC.

Pursuant to 37 C,F.R. $ 351.4(b)(3), SoundExchange, Inc. ("SoundExchange") proposes

the rates and terms set forth herein for digital audio transmissions made by Preexisting Satellite

Digital Audio Radio Services as defined in 17 U.S.C. ( 114(j)(10) ("SDARS") and Preexisting

Subscription Services as defined in 17 U.S.C. $ 114(j)(11) ("PSS") under the statutory license

provided by 17 U.S.C. $ 114, together with the making of ephemeral recordings necessary to

facilitate such transmissions under the statutory license provided by 17 U,S.C. $ 112(e) during

the period January 1, 2013 through December 31, 2017,

Pursuant to 37 C.F.R, $ 351,4(b)(3), SoundExchange reserves the right to revise its

proposed rates and terms at any time during the proceeding up to, and including, the filing of its

proposed findings of fact and conclusions of law.



I. ROYALTYRATES

A. SDARS

1. PERCENTAGE RATES

For all licensed transmissions and related ephemeral recordings by an SDARS,

SoundHxchange requests royalty rates that are a percentage of "Gross Revenues" as set forth

below:

Year
2013
2014
2015
2016
2017

Percentage
12%
14%
16%
18%
20%

[Note: This is consistent with SoundExchange's proposal of November 29, 2011.]

2. DEFINITION OF GROSS REVENUES

SoundExchange proposes that the foregoing percentages be applied. to a royalty base

determined by the following definition of Gross Revenues:

(1) Gross Revenues shall mean revenues recognized by the Licensee in accordance with
GAAP from the operation of an SDARS in the U.S., and shall be comprised of the
following:

(i) All subscription, activation, subscription-related and other revenues recognized
by Licensee from fees paid or payable by or for U.S. subscribers to Licensee's
SDARS with respect to any and all services provided by the Licensee to such
subscribers, unless excluded by paragraph (3) below;

(ii) Licensee's advertising revenues, or other revenues from sponsors, if any,
attributable to advertising on channels of Licensee's SDARS in the U.S. other
than those that use only incidental performances of sound recordings, less
advertising agency and sales commissions attributable to advertising revenues
included in Gross Revenues; and



(iii) Revenues attributable to the sale, lease or other distribution of equipment
and/or other technology for use by U.S. subscribers to receive or play the SDARS
service, including any shipping and handling fees therefor.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through
(iii) of the definition of "Gross Revenues" to which Licensee is entitled but which are
paid to a parent, subsidiary or division of Licensee.

(3) To the extent otherwise included by paragraph (1), Gross Revenues shall exclude:

(i) Royalties paid to Licensee by persons other than subscribers, advertisers and
sponsors for intellectual property rights;

(ii) Revenues from the sale of phonorecords and digital phonorecord deliveries
sold by Licensee (but not any affiliate fees or other payments by a third party for
advertising of downloads sold by a third party);

(iii) Sales and use taxes; and

(iv) Revenues recognized by Licensee for the provision of—

(A) Data services (e.g., weather, traffic, destination information,
messaging, sports scores, stock ticker information, extended program
associated data, video and photographic images, and such other telematics
and/or data services as may exist from time to time, but not transmission
of sound recording data), when such services are provided on a standalone
basis (i. e,, priced separately from Licensee's SDARS, and offered at the
same price both to subscribers to Licensee's SDARS and persons who are
not subscribers to Licensee's SDARS);

(8) Channels, programming, products and/or other services provided
outside of the United States: and

(C) Separately licensed services, including webcasting, interactive
services, transmissions to business establishments, and audio services
bundled with television programming and subject to the rates provided in
part 383, when such services are provided on a standalone basis (i.e.,
priced separately from Licensee's SDARS, and offered at the same price
both to subscribers to Licensee's SDARS and persons who are not
subscribers to Licensee's SDARS).

[Note: Except for a correction to the iintroductory clause of paragraph (3)(iv)(C), this is

consistent with SoundKxchange's proposal of November 29, 2D11.j



SoundExchange proposes that the payable statutory royalty amount be determined by

reducing the product of the percentage rate and Gross Revenues (as defined above) by a

percentage representing the value of the directly-licensed usage and corresponding to (or

approximating) the proportion of listens for which an SDARS relies upon direct licenses rather

than the statutory license (the "Direct License Share"). SoundExchange proposes four

alternative means of computing the Direct License Share, in order of decreasing preference, and

requests that the Judges adopt one of these if they determine that a direct license adjustment is

warranted.

'lternative

1 — Based on Actual Total Performances

The regulations at 37 C.F.R. ( 370.4(d)(2)(vii) specify that an SDARS is required either

to include in its reports of use the actual total performances (as defined in 37 C.F.R.

$ 370.4(b)(4)) of each sound recording used, or to report usage on a per-channel basis with the

aggregate tuning hours (as defined in 37 C.F.R, $ 370.4(b)(l)) for each channel. While those

terms, as defined for reporting purposes in Section 370.4, exclude directly-licensed recordings,

the same concepts can be applied to directly-licensed recordings as easily as other recordings.

SoundExchange understands that Sirius XM has not implemented systems to measure actual total

performances. Had Sirius XM done so, SoundExchange's preferred mode for calculating the

Direct License Share would use actual total performances, as follows:

'f the Judges determine that a direct license adjustment should be implemented in the manner
proposed by SoundExchange, it would be improper also to include such an adjustment in the
definition of Gross Revenues,
2 In its proposed regulatory language, SoundExchange has incorporated versions of part 370
definitions adapted to the context of this proposal.



For each month, divide actual total performances of directly-licensed recordings by

the SDARS by actual total performances of all recordings by the SDARS to

determine the Direct License Share.

Alternative 2 — Based on Azmeaate Tuning Hours

SoundExchange's next preferred mode for calculating the Direct License Share would

use aggregate tuning hour data to approximate relative listenership to directly-licensed

recordings and other recordings, as follows:

For each channel each month, divide the plays ("spins") of directly-licensed

recordings by the total number ofplays of all recordings on the channel to determine

a percentage of directly licensed plays for the channel.

For each channel each month, multiply the percentage of directly licensed plays for

the channel by the aggregate tuning hours for the channel (including all recordings) to

determine the approximate aggregate tuning hours of directly-licensed recordings on

the channel,

For each month, add the approximate aggregate tuning hours of directly-licensed

recordings on all channels to determine a total approximate aggregate tuning hours of

directly-licensed recordings on the SDARS.

For each month, divide the total approximate aggregate tuning hours of directly-

licensed recordings on the SDARS by the aggregate tuning hours of all recordings on

the SDARS to determine the Direct License Share.



Alternative 3 — Based on Independent Audience Measurement Data

If Alternative two is impracticable, SoundExchange understands that audience

measurement data, such as average quarter hour ("AQH") shares, is potentially available for

Sirius XM's service from audience measurement firms such as Arbitron, and that Sirius XM uses

some such data to sell advertisements on its non-music channels. SoundExchange's next

preferred mode for calculating the Direct License Share would use this kind of data to

approximate relative listenership to directly-licensed recordings and non-directly-licensed

recordings on the SDARS'usic channels, as follows:

For each channel each month, divide the plays ("spins") of directly-licensed

recordings by the total number ofplays of all recordings on the channel to determine

a percentage of directly licensed plays for the channel.

For each channel each month, multiply the percentage of directly licensed plays for

the channel by a statistically-valid measure of relative listenership on the channel

(such as an AQH share) measured by a reputable, independent audience measurement

firm for the month (the "Listenership Measure"), to determine a "Direct License

Factor" for the channel.

For each month, add the Direct License Factors for all channels to determine a "Total

Direct License Factor" for the SDARS.

For each month, add the Listenership Measure as originally measured for all channels

(not adjusted for direct licensing) to determine a "Total Listenership Measure" for all

recordings on the SDARS.

For each month, divide the Total Direct License Factor by the Total Listenership

Measure to determine the Direct License Share.



The foregoing assumes the existence of a Listenership Measure as defined above. A Licensee

desiring to take a Direct License Share adjustment based on this Alternative 3 would need to

procure such data from a source such as Arbitron and disclose it to SoundExchange. Otherwise,

a Direct License Share adjustment would not be available. SoundExchange would use the same

channel listenership data in allocating royalty distributions to sound recordings according to the

channels on which the sound recordings were played.3

Alternative 4 — Based on Analogous Internet Data

If all the foregoing alternatives are impracticable, SoundExchange knows that Sirius XM

provides Internet webcast versions of some of its SDARS channels and measures and reports

such webcast performances. It thus is clearly practicable, although a less accurate indicator of

SDARS listenership than the foregoing alternatives, to use information about Internet webcasts

to calculate the Direct License Share. Accordingly, SoundExchange's least preferred mode for

calculating the Direct License Share would use Internet webcast data to approximate relative

listenership to directly-licensed recordings and other recordings, as follows:

e For each month, identify the Internet webcast music channels offered by the Licensee

that directly correspond to music channels offered on its SDARS (the "Reference

Channels").

For each month, divide the Internet performances of directly-licensed recordings on

the Reference Channels by the total number of Internet performances of all recordings

on the Reference Channels to determine the Direct License Share.

For the time being, the specific data set satisfying these requirements could be selected by the
Licensee. However, it may be appropriate to address measurement ofusage of satellite radio in a
future notice and recordkeeping proceeding.



The foregoing assumes that the Reference Channels constitute a large majority of the music

channels offered on the SDARS and are generally representative of the music channels offered

on the SDARS. SoundExchange understands this to be true of the Internet webcast music

channels offered by Sirius XM today. A Direct License Share adjustment based on this

Alternative 4 would not be available if Sirius XM were to change its offerings so that this

condition were no longer true.

4. ALLOCATION BETWEEN SECTION 112 AND 114

SoundExchange proposes that the combined Section 112/114 royalty described above be

allocated 5% to Section 112 and 95% to Section 114.

[Note: This is consistent with SoundExchange's proposal of November 29, 2011 and the

participants'tipulation of May 24, 2012.]

5. EPHEMERAL ROYALTY MINIMUM FKK

Pursuant to 17 U.S.C. g 112(e)(3) and (4), SoundExchange proposes that an SDARS pay

an annual, nonrefundable minimum fee of $ 100,000 creditable to ephemeral royalty payments.

[Note: This is consistent with SoundExchange's proposal of November 29, 2011 and the

participants'tipulation of May 24, 2012.]

B. PSS

1. PERCENTAGE RATES

For all licensed transmissions and related ephemeral recordings by a PSS,

SoundExchange requests royalty rates that are a percentage of "Gross Revenues" as set forth

below:



Year
2013
2014
2015
2016
2017

Percentage
15%
20%
25%
35%
45%

[Note: This is consistent with SoundExchange's proposal of November 29, 2011.]

2. DEFINITION OF GROSS REVKNVKS

SoundExchange proposes that the foregoing percentages be applied to a royalty base

determined by the definition of Gross Revenues presently set forth in 37 C.F.R. $ 382.2(e)

(although SoundExchange proposes relocating that definition within the applicable regulations

and adjusting internal cross references accordingly).

[Note: This is consistent with SoundKxchange's proposal of November 29, 2011.]

3. ALLOCATION BETWEEN SECTION 112 AND 114

SoundExchange proposes that the combined Section 112/I 14 royalty described above be

allocated 5% to Section 112 and 95% to Section 114.

[Note: This is consistent with SoundKxchange's proposal of November 29, 2011 and the

participants'tipulation of May 24, 2012.]

4. MINIMUM FEK

SoundExchange proposes that a PSS pay an annual, nonrefundable minimum fee of

$ 100,000 creditable to all its statutory royalty payments, in the manner presently set forth in 37

C.F.R. $ 382.2(c) (subject to technical and conforming changes in the regulation setting forth

such arrangement).

[Note: This is consistent with SoundExchange's proposal of November 29, 2011 and the

participants'tipulation of May 24, 2012.]



n. TERMS

SoundExchange proposes that the terms currently set forth in 37 C.F.R. Part 382 for the

most part be continued, subject to generally technical and conforming changes. The majority of

these changes consist of conforming the PSS terms to the SDARS terms. These changes are

described in the testimony of Jonathan Bender.

SoundExchange has set forth its proposed terms (along with its proposed rates) in

proposed regulations attached hereto. Exhibit A is a clean copy of the proposed regulations, and

Exhibit B is redlined to show changes from the regulations currently provided in 37 C F.R. Part

Respectfully submitted,

C. Colin Rushing (DC Bar 470621)
General Counsel
SoundExchange, Inc.
733 10th Street, N.W.
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Washington, D.C. 20001
(v) 202-640-5858
(f) 202-640-5883
crushing@soundexchange.corn
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David Z. Moskowitz (DC Bar 994469)
JENNER 2 BLOCK LLP
1099 New York Ave., N.W., Suite 900
Washington, D.C. 20001
(v) 202-639-6000
(f) 202-639-6066
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mdesanctis@jenner.corn
jfreedman j enner.corn
glevin@jenner.corn
dmoskowitz@jenner,corn

Counselfor SoundExchange, Inc.
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Exhibit A
Proposed Regulations

PART 382—RATES AND TERMS FOR DIGITAL TRANSMISSIONS OF SOUND
RECORDINGS AND THE REPRODUCTION OF EPHEMERAL RECORDINGS BY
PREEXISTING SUBSCRIPTION SERVICES AND PRKEXISTING SATELLITE
DIGITAL AUDIO RADIO SERVICES

Subpart A—Preexisting Subscription Services

Sec.
382.1 General.
382.2 Definitions.
382.3 Royalty fees for the digital performance of sound recordings and the making of

ephemeral recordings by preexisting subscription services.
382.4 Terms for making payment of royalty fees and statements of account.
382.5 Confidential information.
382.6 Verification of royalty payments.
382.7 Verification of royalty distributions.
382.8 Unclaimed funds.

Subpart B—Preexisting Satellite Digital Audio Radio Services

382.10 General.
382.11 Definitions.
382.12 Royalty fees for the public performance of sound recordings and the making of

ephemeral recordings.
382.13 Terms for making payment of royalty fees and statements of account.
382.14 Confidential information.
382.15 Verification of royalty payments.
382.16 Verification of royalty distributions.
382.17 Unclaimed funds.

Authority: 17 U.S.C. 112(e), 114 and 801(b)(1).

Subpart A—Preexisting Subscription Services

g 382.1 General.

(a) This subpart establishes rates and terms of royalty payments for the public performance of
sound recordings by nonexempt preexisting subscription services in accordance with the
provisions of 17 U.S.C. 114, and the making of Ephemeral Recordings in connection with the
public performance of sound recordings by nonexempt preexisting subscription services in
accordance with the provisions of 17 U.S.C. 112(e).
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(b) Upon compliance with 17 U.S.C. 114 and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 114(d)(2).

(c) Upon compliance with 17 U.S.C. 112(e) and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 112(e)
without limit to the number of ephemeral phonorecords made.

g 382.2 Definitions.

For purposes of this subpart, the following definitions shall apply:

Collective is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2013—2017 license period, the Collective is SoundExchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(e) and 114.

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission of a
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.
114 and subject to the limitations specified in 17 U.S.C. 112(e).

Gross revenues shall mean all monies derived from the operation of the programming service of
the Licensee and shall be comprised of the following:

(i) Monies received by Licensee from Licensee's carriers and directly from residential U.S.
subscribers for Licensee's programming service;

(ii) Licensee's advertising revenues {as billed), or other monies received. from sponsors, if any,
less advertising agency commissions not to exceed 15% of those fees incurred to a recognized
advertising agency not owned or controlled by Licensee;

(iii) Monies received for the provision of time on the programming service to any third party;

(iv) Monies received from the sale of time to providers ofpaid. programming such as
infomercials;

(v) Where merchandise, service, or anything of value is received by Licensee in lieu of cash
consideration for the use of Licensee's programming service, the fair market value thereof or
Licensee's prevailing published rate, whichever is less;

(vi) Monies or other consideration received by Licensee from Licensee's carriers, but not
including monies received by Licensee's carriers from others and not accounted for by
Licensee's carriers to Licensee, for the provision ofhardware by anyone and used in connection
with the programming service;



(vii) Monies or other consideration received for any references to or inclusion of any product or
service on the programming service; and

(viii) Bad debts recovered regarding paragraphs (1)(i) through (vii) of this definition.

(2) Gross revenues shall include such payments as set forth in paragraphs (1)(i) through (viii) of
this definition to which Licensee is entitled but which are paid to a parent, subsidiary, division,
or affiliate of Licensee, in lieu of payment to Licensee but not including payments to Licensee's
carriers for the programming service, Licensee shall be allowed a deduction from "gross
revenues" as defined in paragraph (1) of this definition for affiliate revenue returned during the

reposing period and for bad debts actually written off during reporting period.

Licensee means any preexisting subscription service as defined in 17 U.S.C. 114(j)(11).

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D),

Qualified Auditor is a Certified Public Accountant.
I

g 382.3 Royalty fees for the digital performance of sound recordings and the making of
ephemeral recordings by preexisting subscription services.

(a) Commencing January 1, 2013, and continuing through December 31, 2017, the monthly
royalty fee to be paid by a Licensee for the public performance of sound recordings pursuant to
17 U.S.C. 114 and the making of any number of Ephemeral Recordings to facilitate such
performances pursuant to 17 U.S.C. 112(e) shall be a percentage of monthly Gross Revenues
resulting from residential services in the United States as follows: for 2013, 15%; for 2014, 20%;
for 2015, 25%; for 2016, 35%; and for 2017, 45%.

(b) Each Licensee making digital performances of sound recordings pursuant to 17 U.S.C. 114
and Ephemeral Recordings pursuant to 17 U,S.C. 112(e) shall make an advance payment of
$ 100,000 per year„payable no later than January 20th of each year, The annual advance payment
shall be nonrefundable, but the royalties due and payable for a given year or any month therein
under paragraph (a) of this section shall be recoupable against the annual advance payment for
such year; Provided, however, that any unused annual advance payment for a given year shall
not carry over into a subsequent year.

(c) The royalty payable under 17 U.S.C. 112(e) for the making ofphonorecords used by the
Licensee solely to facilitate transmissions for which it pays royalties as and when provided in
this subpart shall be included within, and constitute 5% of, the total royalties payable under 17
U.S.C. 112(e) and 114,

(d) A Licensee shall pay a late fee of 1.5% per month, or the highest lawful rate, whichever is
lower, for any payment and/or statement of account received by the Collective after the due date.
Late fees shall accrue from the due date until payment and the statement of account are received.
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$ 382.4 Terms for making payment of royalty fees and statements of account.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under $ 382.3 to
the Collective.

(b) Timing ofpaymem'. A Licensee shall make any payments due under $ 382.3 on a monthly
basis on or before the 45th day after the end of each month for that month.

(c) Statements ofAccount. Licensees shall submit monthly statements of account on a form
provided by the Collective. A statement of account shall contain the following information:

(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic
mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;

(3) The signature of a duly authorized officer or representative of the Licensee;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the
statement of account;

(7) A certification of the capacity of the person signing; and

(8) A statement to the following effect:

I, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(d) Distribution ofroyalties. (1) The Collective shall promptly distribute royalties received from
Licensees to Copyright Owners and Performers, or their designated agents, that are entitled to
such royalties. The Collective shall only be responsible for making distributions to those
Copyright Owners, Performers, or their designated agents who provide the Collective with such
information as is necessary to identify the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Licensee equally based upon the
information provided under the reports of use requirements for Licensees contained in $370.3 of
this chapter.

(2) If the Collective is unable to locate a Copyright Owner or Performer entitled to a distribution
of royalties under paragraph (c)(1) of this section within 3 years from the date of payment by a
Licensee, such royalties shall be handled in accordance with $382.8.
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(e) Retention ofrecords. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3

calendar years.

f 382.5 Confidential information.

(a) Definition. For purposes of this subpart, "Confidential Information" shall include the
statements of account and any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designated as
confidential by the Licensee submitting the statement.

(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden ofproving that the disclosed information was public knowledge.

(c) Use ofConfidential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure ofConfidential Information. Access to Confidential Information shall be limited
to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of
performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2) An independent and Qualified Auditor, subject to an appropriate confidentiality agreement,
who is authorized to act on behalf of the Collective with respect to verification of a Licensee's
statement of account pursuant to )382,15 or on behalf of a Copyright Owner or Performer with
respect to the verification of royalty distributions pursuant to $382,16;

(3) Copyright Owners and Performers, including their designated agents, whose works have been
used under the statutory licenses set forth in 17 U.S.C. 112(e) and 114 by the Licensee whose
Confidential Information is being supplied, subject to an appropriate confidentiality agreement,
and including those employees, agents, attorneys, consultants and independent contractors of
such Copyright Owners and Performers and their designated agents, subject to an appropriate
confidentiality agreement, for the purpose ofperforming their duties during the ordinary course
of their work and who require access to the Confidential Information; and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 114 before the Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts.
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(e) Safeguarding ofConjidentia/ Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

g 382.6 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.

(b) Frequency ofverification. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice ofintent to audit. The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
parties.

(d) Acquisition and retention ofreport. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of
not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect &aud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected &aud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs ofthe verificationprocedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of five (5) percent or
more, in which case the Licensee shall, in addition to paying the amount of any underpayment,
bear the reasonable costs of the verification procedure.



g 382.7 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner or Performer
may verify the royalty distributions made by the Collective; Provided, however, that nothing
contained in this section shall apply to situations where a Copyright Owner or Performer and the
Collective have agreed as to proper verification methods.

(b) Frequency ofverification. A Copyright Owner or Performer may conduct a single audit of the
Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to
audit more than once.

(c) Notice ofintent to audit. A Copyright Owner and Performer must file with the Copyright
Royalty Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention ofreport. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification for a period ofnot less than 3 years.

(e) Acceptable verificationprocedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(fj ConsuItation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected &aud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verificationprocedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of five (5) percent or more, in which case the Collective shall, in
addition to paying the amount of any underpayment, bear the reasonable costs of the verification
procedure.
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g 382.8 Unclaimed funds.

If the Collective is unable to identify or locate a copyright owner or performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3), The foregoing shall apply notwithstanding the common law or statutes of any
State.
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Subpart B—Preexisting SateHite Digital Audio Radio Services

Authority: 17 U.S.C. 112(e), 114, 804(b)(3).

g 3S2.10 General.

(a) Scope. This subpart establishes rates and terms of royalty payments for the public
performance of sound recordings in certain digital transmissions by Licensees in accordance with
the provisions of 17 U.S.C. 114, and the making of Ephemeral Recordings by Licensees in
accordance with the provisions of 17 U.S.C. 112(e), during the period from January 1, 2013,
through December 31, 2017.

(b) Legal compliance. Licensees relying upon the statutory licenses set forth in 17 U.S.C. 112(e)
and 114 shall comply with the requirements of those sections, the rates and terms of this subpart,
and any other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this subpart, the rates and terms of any license agreements entered into by
Copyright Owners and Licensees shall apply in lieu of the rates and terms of this subpart to
transmission within the scope of such agreements.

g 3S2.11 Definitions.

For purposes of this subpart, the following definitions shall apply:

Collective is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2013—2017 license period, the Collective is SoundExchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(e) and 114.

Directly-Licensed Recording is a sound recording for which the Licensee has previously
obtained a license &om the Copyright Owner of such sound recording.

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission ofa
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.
114 and subject to the limitations specified in 17 U.S.C. 112(e).

GAAP shall mean generally accepted accounting principles in effect from time to time in the
United States.

Gross Revenues. (1) Gross Revenues shall mean revenues recognized by the Licensee in
accordance with GAAP from the operation of an SDARS in the U.S., and shall be comprised of
the following:
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(i) All subscription, activation, subscription-related and other revenues recognized by Licensee
from fees paid or payable by or for U.S. subscribers to Licensee's SDARS with respect to any
and all services provided by the Licensee to such subscribers, unless excluded by paragraph (3)
below;

(ii) Licensee's advertising revenues, or other revenues from sponsors, if any, attributable to
advertising on channels of Licensee's SDARS in fhe U.S, other than those that use only
incidental performances of sound recordings, less advertisirig agency and sales commissions
attributable to advertising revenues included in Gross Revenues; and

(iii) Revenues attributable to the sale, lease or other distribution of equipment and/or other
technology for use by U.S. subscribers to receive or play the SDARS service, including any
shipping and handling fees therefor.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through (iii) of
the definition of "Gross Revenues" to which Licensee is entitled but which are paid to a parent,
subsidiary or division of Licensee.

(3) To the extent otherwise included by paragraph (I), Gross Revenues shall exclude:

(i) Royalties paid to Licensee by persons other than subscribers, advertisers and sponsors for
intellectual property rights;

(ii) Revenues from the sale ofphonorecords and digital phonorecord deliveries sold by Licensee
(but not any affiliate fees or other payments by a third party for advertising of downloads sold by
a tliird party);

(iii) Sales and use taxes; and

(iv) Revenues recognized by Licensee for the provision of—

(A) Data services (e.g., weather, traffic, destination information, messaging, sports scores, stock
ticker information, extended program associated data, video and photographic images, and such
other telematics and/or data services as may exist from time to time, but not transmission of
sound recording data), when such services are provided on a standalone basis (i.e., priced
separately from Licensee's SDARS, and offered at the same price both to subscribers to
Licensee's SDARS and persons who are not subscribers to Licensee's SDARS);

(B) Channels, programming, products and/or other services provided outside of the United
States; and

(C) Separately licensed services, including webcasting, interactive services, transmissions to
business establishments, and audio services bundled with television programming and subject to
the rates provided in part 383, when such services are provided on a standalone basis (i.e., priced
separately from Licensee's SDARS, and offered at the same price both to subscribers to
Licensee's SDARS and persons who are not subscribers to Licensee's SDARS).
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Licensee is a person that has obtained a statutory license under 17 V.S.C. 114, and the
implementing regulations, to make transmissions over a preexisting satellite digital audio radio
service, and has obtained a statutory license under 17 U.S.C. 112(e), and the implementing
regulations, to make Ephemeral Recordings for use in facilitating such transmissions.

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D).

QualifiedAuditor is a Certified Public Accountant.

SDARS means the preexisting satellite digital audio radio services as defined in 17 U.S.C.
114(I)(10).

g 3S2.12 Royalty fees for the public performance of sound recordings and the making of
ephemeral recordings.

(a) In general. The monthly royalty fee to be paid by a Licensee for the public performance of
sound recordings pursuant to 17 U.S.C. 114(d)(2) and the making of any number of ephemeral
phonorecords to facilitate such performances pursuant to 17 U.S.C. 112(e) shall be a percentage
ofmonthly Gross Revenues as follows: for 2013, 12%; for 2014, 14%; for 2015, 16%; for 2016,
18%; and for 2017, 20%, except that the royalty fee so determined may be reduced by the direct
license share as described in paragraph (d) of this section.

(b) Ephemeral recordings. The royalty payable under 17 U.S.C. 112(e) for the making of
phonorecords used by the Licensee solely to facilitate transmissions for which it pays royalties as
and when provided in this subpart shall be included within, and constitute 5% of, the total
royalties payable under 17 U.S.C. 112(e) and 114.

(c) Ephemeral recordings minimumfee. Each Licensee making Ephemeral Recordings pursuant
to 17 U.S,C. 112(e) shall make an advance payment of $ 100,000 per year, payable no later than
January 20th of each year. The aiinual advance payment shall be nonrefundable, but the
Ephemeral Recordings royalties due and payable for a given year or any month therein under
subsections (a) and (b) shall be recoupable against the annual advance payment for such year;
Provided, however, that any unused annual advance payment for a given year shall not carry
over into a subsequent year.

(d) Direct license share. The percentage ofmonthly Gross Revenues royalty fee specified in
paragraph (a) of this section may be reduced by a percentage as set forth in this paragraph
(referred to herein as the "direct license share").

Alternative 1 — Based on Actual Total Performances

(1) For each month, the direct license share is the result of dividing the actual total
performances of Directly-Licensed Recordings through the Licensee's SDARS by actual
total performances of all sound recordings through the Licensee's SDARS.

21



(2) For purposes ofparagraph (d)(1) of this section, a "performance" is each instance in
which any portion of a sound recording is publicly performed to a listener within the
United States by means of a digital audio transmission or retransmission (e.g., the
delivery of any portion of a single track &om a compact disc to one Listener) but
excluding an incidental performance that both:

(i) Makes no more than incidental use of sound recordings including, but not limited to,
brief musical transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background performances
during disk jockey announcements, briefperformances during commercials of sixty
seconds or less in duration, or briefperformances during sporting or other public events;
and

(ii) Other than ambient music that is background at a public event, does not contain an
entire sound recording and does not feature a particular sound recording of more than
thirty seconds (as in the case of a sound recording used as a theme song).

Alternative 2 — Based on Aemeaate Tuning Hours

(1) For each month, the direct license share is calculated as follows:

(i) For each channel, divide the play frequency of Directly-Licensed Recordings on the
channel by the play frequency of all sound recordings on the channel to determine a
percentage of directly-licensed plays for the channel.

(ii) For each channel, multiply the percentage of directly-licensed plays for the channel
by the aggregate tuning hours for the channel to determine the approximate aggregate
tuning hours of Directly-Licensed Recordings on the channel.

(iii) Add the approximate aggregate tuning hours ofDirectly-Licensed Recordings on all
channels of the Licensee's SDARS to determine a total approximate aggregate tuning
hours of Directly-Licensed Recordings on the Licensee's SDARS.

(iv) Divide the total approximate aggregate tuning hours of Directly-Licensed Recordings
on the Licensee's SDARS by the aggregate tuning hours of all sound recordings on the
Licensee's SDARS to determine the direct license share.

(2) For purposes ofparagraph (d)(1) of this section:

(i) "Aggregate tuning hours" are the total hours of programming that Licensee's SDARS
has transmitted during the month to all listeners within the United States over the relevant
channels. For example, if a Licensee transmitted one hour ofprogramrrnng to 10
simultaneous listeners, the Licensee's Aggregate Tuning Hours would equal 10.
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(ii) "Play frequency" is the number of times a sound recording is publicly performed by a
Licensee during the relevant period, without respect to the number of listeners receiving
the sound recording.

Alternative 3 — Based on Inde endent Audience Measurement Data

(1) Subject to paragraph (d)(3) of this section, for each month, the direct license share is
calculated as follows:

(i) For each channel, divide the play frequency of Directly-Licensed Recordings on the
channel by the play frequency of all sound recordings on the channel to determine a
percentage of directly-licensed plays for the channel.

(ii) For each channel, multiply the percentage of directly-licensed plays for the channel
by the listenership measure for the channel to determine a "direct license factor" for the
channel.

(iii) Add the direct license factors for all channels of the Licensee's SDARS to determine
a total direct license factor for the Licensee's SDARS.

(iv) Add the listenership measures for all channels of the Licensee's SDARS to determine
a "total listenership measure" for all sound recordings on the Licensee's SDARS.

(v) Divide the total direct license factor by the total listenership measure to determine the
direct license share.

(2) For purposes of paragraph (d)(1) of this section:

(i) The "listenership measure" is a statistically-valid measure of relative listenership for a
channel (such as an average quarter-hour (AQH) share) within the United States
measured by a reputable, independent audience measurement firm for the relevant month.

(ii) "Play frequency" is the number of times a sound recording is publicly performed by a
Licensee during the relevant period, without respect to the number of listeners receiving
the sound recording.

(3) A Licensee desiring to take a direct license share adjustment as described in
paragraph (d) of this section is responsible for procuring listenership measure data, and
must provide such data to the Collective no later than the time it delivers the relevant
statement of account to the Collective. Otherwise, a direct license share adjustment shall
not be available to the Licensee. The Collective may use such data to allocate royalties to
channels in the same proportion as used in the calculation of the direct license share. If„
after the date of these regulations, the Copyright Royalty Judges adopt notice and
recordkeeping regulations specifying a specific listenership measure to be included on
reports of use, such data shall be used in this calculation, and if such data are required to
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be reported on a more granular basis than channel and month, this calculation shall be
performed on that more granular basis.

Alternative 4 — Based on Analogous Internet Data

(1) Subject to paragraph (d)(3) of this section, for each month, the direct license share is
the result of dividing the Internet performances of Directly-Licensed Recordings on the
reference channels by the total number of Internet performances of all sound recordings
on the reference channels.

(2) For purposes ofparagraph (d)(1) of this section:

(i) A "performance" is each instance in which any portion of a sound recording is
publicly performed to a listener within the United States by means of a digital audio
transmission or retransmission (e.g., the delivery of any portion of a single track from a
compact disc to one Listener) but excluding an incidental performance that both:

(A) Makes no more than incidental use of sound recordings including, but not limited to,
brief musical transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background performances
during disk jockey announcements, briefperformances during commercials of sixty
seconds or less in duration, or briefperformances during sporting or other public events;
and

(B) Other than ambient music that is background at a public event, does not contain an
entire sound recording and does not feature a particular sound recording ofmore than
thirty seconds (as in the case of a sound recording used as a theme song).

(ii) The "reference channels" are Internet webcast channels offered by the Licensee that
directly correspond to channels offered on the Licensee's SDARS on which the
programming consists primarily ofmusic.

(3) A direct license share adjustment as described in paragraph (d) of this section is
available to a Licensee only if the reference channels constitute a large majority of the
music channels offered on the Licensee's SDARS and are generally representative of the
music channels offered on the Licensee's SDARS

g 382.13 Terms for making payment of royalty fees and statements of account.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under $382.12 to
the Collective.

(b) Designation ofthe Collective. (1) Until such time as a new designation is made,
SoundExchange, Inc., is designated as the Collective to receive statements of account and royalty
payments from Licensees due under $ 3 82.12 and. to distribute such royalty payments to each



Copyright Owner and Performer, or their designated agents, entitled to receive royalties under 17
U.S.C. 112(e) or 114.

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting of
equal numbers of representatives of Copyright Owners and Performers, then it shall be replaced
by a successor Collective upon the fulfillment of the requirements set forth in paragraph (b)(2)(i)
of this section.

(i) By a majority vote of the nine Copyright Owner representatives and the nine Performer
representatives on the SoundExchange board as of the last day preceding the condition precedent
in paragraph (b)(2) of this section, such representatives shall file a petition with the Copyright
Royalty Judges designating a successor to collect and distribute royalty payments to Copyright
Owners and Performers entitled to receive royalties under 17 U.S.C. 112(e) or 114 that have
themselves authorized the Collective.

(ii) The Copyright Royalty Judges shall publish in the Federal Register within 30 days of receipt
of a petition filed under paragraph (b)(2)(i) of this section an order designating the Collective
named in such petition.

(c) Monthly payments. A Licensee shall make any payments due under $382.12 on a monthly
basis on or before the 45th day after the end of each month for that month. All payments shall be
rounded to the nearest cent.

(d) late payments and statements ofaccount. A Licensee shall pay a late fee of 1.5% per month,
or the highest lawful rate, whichever is lower, for any payment and/or statement of account
received by the Collective after the due date. Late fees shall accrue &om the due date until
payment and the statement of account are received by the Collective.

(e) Statements ofaccount. Any payment due under $382.12 shall be accompanied by a
corresponding statement of account. A statement of account shall contain the following
information:

(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic
mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;

(3) The signature of a duly authorized officer or representative of the Licensee;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the
statement ofaccount;
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(7) A certification of the capacity of the person signing; and

(8) A statement to the following effect:

I, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(f) Distribution ofroyalties. (1) The Collective shall promptly distribute royalties received from
Licensees to Copyright Owners and Performers, or their designated agents, that are entitled to
such royalties. The Collective shall only be responsible for making distributions to those
Copyright Owners, Performers, or their designated agents who provide the Collective with such
information as is necessary to identify the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Licensee equally based upon the
information provided under the reports of use requirements for Licensees contained in $370.4 of
this chapter.

(2) If the Collective is unable to locate a Copyright Owner or Performer entitled to a distribution
of royalties under paragraph (f)(1) of this section within 3 years from the date of payment by a
Licensee, such royalties shall be handled in accordance with )382.17.

(g) Retention ofrecor"ds. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3

calendar years.

g 382.14 Confidential information.

(a) Definition. For purposes of this subpart, "Confidential Information" shall include the
statements of account and any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designated as
confidential by the Licensee submitting the statement.

(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden of proving that the disclosed information was public knowledge.

(c) Use ofConfidentia/ Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure ofConfidential Inforniation. Access to Confidential Information shall be limited
to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of
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performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2} An independent and Qualified Auditor, subject to an appropriate confidentiality agreement,
who is authorized to act on behalf of the Collective with respect to verification of a Licensee's
statement of account pursuant to $382.15 or on behalf of a Copyright Owner or Performer with
respect to the verification of royalty distributions pursuant to $382.16;

(3) Copyright Owners and Performers, including their designated agents, whose works have been
used under the statutory licenses set forth in 17 U.S.C. 112(e) and 114 by the Licensee whose
Confidential Information is being supplied, subject to an appropriate confidentiality agreement,
and including those employees, agents, attorneys, consultants and independent contractors of
such Copyright Owners and Performers and their designated agents, subject to an appropriate
confidentiality agreement, for the purpose of performing their duties during the ordinary course
of their work and who require access to the Confidential Information; and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 114 before the Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts.

(e} Safeguarding ofConfidential Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

$ 382.15 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.

(b) I""requency ofveriication. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice ofintent to audit, The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
parties.

(d) Acquisition and retention ofreport. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of
not less than 3 years,



{e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected fraud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verifEcation procedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of 10% or more, in
which case the Licensee shall, in addition to paying the amount of any underpayment, bear the
reasonable costs of the verification procedure.

$ 382.16 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner or Performer
may verify the royalty distributions made by the Collective; Provided, however, that nothing
contained in this section shall apply to situations where a Copyright Owner or Performer and the
Collective have agreed as to proper verification methods.

(b) Frequency ofverification. A Copyright Owner or Performer may conduct a single audit of the
Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to
audit more than once,

{c) Notice ofintent to audit. A Copyright Owner and Performer must file with the Copyright
Royalty Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and. retention ofreport. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third paries for
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.
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(f) Consuh'ation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of 10% or more, in which case the Collective shall, in addition to
paying the amount of any underpayment, bear the reasonable costs of the verification procedure,

$ 3S2.17 Unclaimed funds.

If the Collective is unable to identify or locate a Copyright Owner or Performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any
State.
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